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Introduction

[1] The narrow question here is whether a Surety can intervene, or be added to a Builders’
Lien lawsuit when the principal, or in this case, the principal’s trustee in bankruptcy, has
declined to defend. The wider question is whether there is a general power to permit a Surety to
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participate in the lawsuit when the principal is disabled from doing so. This case is at the
confluence of the Rules of Court, the Builders’ Lien Act and the Bankruptcy and Insolvency Act.
It is a relatively simple legal problem made complex by a labyrinth of tributaries and watershed
involving different provinces, especially Ontario.

Facts

[2] Stratum did some construction work for Aman on a large condominium project in
Canmore. They were mostly paid. Liens were filed and then replaced by Guarantee’s lien bond
in the amount of $1,218,868.70, in October 2009.

[3] The Statement of Claim was filed in March 2010. The Statement of Defence and
Counterclaim followed in May of that year.

[4] The Counterclaim alleges deficiencies and damages for delay. The Counterclaim
approaches the value of the claim. I note that the pleadings were filed under the “old” Rules and
at that point set-off could only be claimed by way of Counterclaim (old Rule 93(2)). Now set-off
can be claimed in a Defence (Rule 3.59) and this may become a consideration later. It is
important because, when considering what role the Surety might play in this lawsuit, it is one
thing to permit it to assert a defence, orto defend quantum, but quite another to permit it to enjoy
the benefit of a cause of action, especially without a section 38 BIA Order.

[5] The s 69 Stay of Pleadings under the Bankruptcy and Insolvency Act was lifted by
Registrar Schulz. The Order provided (in part):

2. Nothing in this Order shall in any way affect or interfere with any rights The
Guarantee may have with respect to the Action, including without limitation, its
ability to pursue, in its own name, the rights, counterclaims and defences of Aman
with Respect to the Action which rights if any are not admitted by Stratum.

[6] Stratum wants Summary Judgment. Guarantee wants to be heard; at least to the extent
that it can advance Aman’s defence. The application was originally brought under Rule 2.10 (the
Intervenor Rule) and then expanded to include the general powers under s 53(3)(d) of the
Builders’ Lien Act, which provides:

(d) the court may make any further order or direction that it considers necessary
or desirable including, among other things, an order that the property be sold
pursuant to this Act and an order that the action be entered for trial,

(Emphasis added)

[7] Lienholders are secured creditors for the purposes of the Bankruptcy and Insolvency Act
(s 2). The Surety has at least a potentially provable claim in bankruptcy (on analogy with the
guarantee cases: e.g. Maple City Ford, AC Poirier, below). None of the creditors seem to want
the Counterclaim advanced by Aman — or a s 38 Bankruptcy and Insolvency Act Order —
presumably because the Counterclaim is really only a defence.
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Analysis

[8] This is fundamentally a lien action. The Rules of Court apply, except where they are
inconsistent with the Builders’ Lien Act (S 64 BLA). Let me begin with the Rules. Some context
IS necessary.

i) The OId Rules

[9] Under the old Rules there was a wide and general power to add parties. Old Rule 38
provided:

(3) The Court may, either upon or without the application of any party and with or
without terms order that the name of any party improperly joined be struck out
and that any person be added who ought to have been joined or whose presence
before the Court may be necessary in order to enable the Court effectually and
completely to adjudicate upon and settle all the questions involved in the cause or
matter, or in order to protect the rights or interests of any person or class of
persons interested under the plaintiff or defendant.

(6) the court may, upon being satisfied by any person not a party to an action;

(@) that he is interested in the subject matter or result of the action,
and

(b) that he should be allowed to defend the action or any issue
therein, order the person to be added as a defendant and make all
necessary directions.

[10] There was no rule dealing with interveners (per se). If someone wished to intervene in a
lawsuit, they had to fit themselves within the joinder Rule, excerpted above.

[11] The test for adding parties was considered by Virtue J. in the Amoco case. He said:

[13] The addition of parties to actions by order of the Court is a subject which has
been dealt with more extensively in the Courts of England than Canada. Some
controversy still exists as to whether the proper test is a narrow or a broad one.
The narrow test is best exemplified in Anion v, Raphael Tuck & Sons Ltd., [1956]
1 QB 357. In that case Devlin J., with painstaking thoroughness, traces the cases
dealing with the English rule, and concludes that what he describes as the narrow
test, is the correct interpretation of the rule. My understanding of the test
enunciated by Devlin J., which, for the reasons set out below, I respectfully adopt,
is this: Would the order for which the Plaintiff was asking directly affect the
intervenor, not in his commercial interests, but in the enjoyment of his legal
rights. And secondly, the only reason which makes it necessary that a party be
added is that the question to be settled cannot be effectually and completely
settled unless he is a party. Unless these tests are met the Court has no jurisdiction
to add a party within the rule.
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[14] For those who are interested in tracing the history of English legal analysis
and application of the rule the whole of Devlin J.’s reasons are commended, but |
refer in particular to the expression adopted by him at pp. 378-79:

“ .. that is the key to the whole section: if the court cannot decide
the question without the presence of other parties, the cause is not
to be defeated, but the parties are to be added so as to put the
proper parties before the court.”

(And also see Enterprise Realty for a review of the authorities.)

[12]  The lawsuit will certainly affect Guarantee’s commercial interests. It will not affect the
‘enjoyment of Guarantee’s legal rights’, in the sense that they did not bargain for the right to
defend, as an insurer might. In a manner of speaking, judgment against Aman and
indemnification under the bond is merely the crystallization of Guarantee’s obligations and the
commercial risk they bargained for.

[13] The matter would not be defeated without the presence of Guarantee. The Court does not
need its involvement to oversee the assessment of damages. (There is a well established pecking
order for that). Without them, Stratum’s application for judgment will be ex parte; obliging
Stratum to adopt more of a prosecutorial role than an adversarial one.

[14] However, the decided cases are not consistent. Some suggest you should not add a party
against whom a plaintiff has no direct cause of action (like an insurer, orthe bonding company in
this case). Other cases permit it. The authorities are reviewed in the Civil Procedure
Encyclopedia as noted above. Whether the test is narrow or wide, the overriding consideration is
whether adding the party is in the interests of justice.

[15] lacknowledge that Guarantee has the cooperation of Aman. But Stratum has no direct
right of action (or cause of action) against Guarantee; much in the same way that an injured
plaintiff has no direct right of action against a tort-feasors’ insurer; at least until judgment and
then the right is statutory. Stratum could not require that Guarantee be added. A number of cases
suggest that this precludes using even the old joinder rules to add the bonding company.

[16] However, I note that an insurer was permitted to be joined under the old Alberta Rules as
a party defendant for the limited purpose of opposing interlocutory applications (CPCS Ltdv
Western Industrial Clay Products Ltd, 1995 ABCA 224) . Guarantee may well have met the
broad test under the old Rules but the matter is discretionary and the cases are divided.

i) The NewRules

[17]  Much of the foregoing is now academic. The Joinder rules were substantially changed
when the Rules were revised. The Alberta Law Reform Institute recommended:

[89] ... The narrow, limited application of Rule 38, together with its problematic
gaps, just cause too many problems of application. Our rules also do not clearly
deal with misnomer or substitution of defendants (for example, in a “John Doe”
law suit). The Committee believes that if Alberta simply had a clear, open-ended
discretionary provision giving the court discretion to add, delete and substitute
parties where necessary without causing prejudice, then that power could be used
equally well in all situations (whether the situation is a classic “necessary parties”
situation or otherwise).
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[90] Therefore, the Committee recommends that we should retain the saving
effect of Rule 38(1) but delete the rest of Rule 38. In its place, Alberta should
have a Rule equivalent to Ontario’s Rule 5.04(2) and (3). At any stage of a
proceeding the court should be able by order to add, delete or substitute a party or
correct the name of a party incorrectly named, on such terms as are just, unless
prejudice would result that could not be compensated for by costs or by an
adjournment. No person should be added as a plaintiff or applicant without that
person’s consent.

[18] Ontario Rules 5.04(2) and (3) are wide and general. They provide:
Adding, Deleting or Substituting Parties

5.04(2) At any stage of a proceeding the court may by order add, delete or
substitute a party or correct the name of a party incorrectly named, on such terms
as are just, unless prejudice would result that could not be compensated for by
costs or an adjournment. R.R.O. 1990, Reg. 194, r. 5.04 (2).

Adding Plaintiff or Applicant

(3) No person shall be added as a plantiff or applicant unless the person’s consent
is filed. R.R.O. 1990, Reg. 194, r. 5.04 (3).

[19] Despite advocating this broad and general power, we ended up with two somewhat more
specialized rules: Rules 3.74 and 2.10, when the Rules of Court were revised in 2010.

Rule 3.74 provides:

3.74(1) After close of pleadings, no person may be added, removed or substituted
as a party to an action started by statement of claim except in accordance with this
rule.

(2) On application, the Court may order that a person be added, removed or
substituted as a party to an action if

(@) in the case of a person to be added or substituted as plaintiff, plaintiff-
by-counterclaim or third party plaintiff, the application is made by a
person or party and the consent of the person proposed to be added or
substituted as a party is filed with the application;

(b) in the case of an application to add or substitute any other party, or to
remove or to correct the name of a party, the application is made by a
party and the Court is satisfied the order should be made.

(3) The Court may not make an order under this rule if prejudice would result for
a party that could not be remedied by a costs award, an adjournment or the
imposition of terms.

(Emphasis added)

[20] The applicable rule in this case would be 3.74(2)(b). But this rule restricts the power
found in old Rule 38 by requiring that the application be made by a party; which is not the case
here. The Trustee might have applied but there is no incentive to do so. While Guarantee’s
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application might have satisfied the wider test under the old Rule, the current Rule creates a
technical bar to Guarantee’s application.

iii) Intervenors

[21] We now also have Rule 2.10, which reads:
Intervenor Status

2.10 On application, a Court may grant status to a person to intervene in an
action subject to any terms and conditions and with the rights and privileges
specified by the Court.

[22]  “Intervenor’ (if we continue with the American spelling adopted by the Rules Committee)
is not defined (or redefined) by the new Rules. Although it sometimes appears informally, in a
non-technical sense, (eg Guenard), it has taken on a technical meaning, determined by a long
line of decided cases. (See, for example, the cases at Ch 10 in the Civil Procedure Encyclopedia
noted abowve). In a manner of speaking, Rule 2.10 did not begin with a clean slate.

[23] Chief Justice Wittman summarized the law in Suncor Energy. Virtually all of the leading
cases predate the rule:

[7] Although the Alberta Rules of Court (‘“ARC”) in ARC 2.10 provide that a
Court may grant status to a person to intervene subject to any terms and
conditions and with the rights and privileges specified by the Court, no test is set
forth to guide the Court in intervention applications. The common law governs.

[8] None of the parties disputes the test to guide judicial discretion. As set forth in
the Applicants’ brief, the considerations are as follows:

1. Will the proposed interveners be specially or directly affected by the
decision of the Court: Papaschase Indian Band v Canada (Attorney
General), [2005] AJ No 1273 at paragraph 2; Knox v. Conservative Party
of Canada, 2007 ABCA 141 at paragraph 5; Alberta (Minister of Justice)
v Metis Settlements Appeals Tribunal, 2005 ABCA 143 at paragraph 4;

R v Finta, [1993] 1 SCR 1138 at 1143; Carbon Development Partnership
v Alberta (Energy and Utilities Board), 2007 ABCA 231, [2007] AJ

No 727 at paragraph 10.

2. Will the proposed interveners bring special expertise or insight to bear
on the issues facing the Court: Papaschase at paragraph 2; Goudreau v
Falher Consolidated School District No 69, 1993 ABCA 72 at paragraph
17. This question is akin to whether an intervener would provide “fresh
information or fresh perspective”. Reference Re Workers’ Compensation
Act, 1983 (Nfid), [1989] 2 SCR 335 at 340; Stewart Estate (Re), 2014
ABCA 222 at paragraph 7.

3. Are the proposed interveners’ interests at risk of not being fully
protected or fully argued by one of the parties: United Taxi Drivers’
Fellowship of Southern Albertav Calgary (City), 202 ABCA 243 at
paragraph 2; Gift Lake Metis Settlement v. Canadian Natural Resources
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Limited, 2008 ABCA 391 at paragraph 6; Metis Settlements Appeal
Tribunal at paragraph 4.

4. Will the interveners presence “provide the Court with fresh
information or a fresh perspective on a constitutional or public
issue” Reference Re Workers’ Compensation Act at 340;
Papaschase at paragraph 9.

Another factor is whether granting a right to intervene would unduly prejudice a
party.
[24] There is no doubt Guarantee’s rights will be affected by the decision. Guarantee will not

likely bring special expertise, insight, or fresh information. There is a risk (noted below) that
their interest will not be fully protected or argued.

[25] Intervenors are not typically full parties. It is not clear that the latter part of Rule 2.10 was
intended to give the Court the power to make them so. A new definition could have signalled an
intention to turn them from interested bystanders into full parties. Typically, the role of an
intervenor is to present a unique perspective to assist the Court in coming to the best decision.
They take the record as they find it. A mere financial interest usually isn’t enough.

[26] Ontario Rule 13.01 has a somewhat different emphasis; specifically allowing a person to
intervene as an added party. This is subtly but importantly different from the Alberta Rule which
preserves the common law role and status of an intervenor. It is important that the Ontario cases
be read in that context.

[27] Guarantee is not obliged to indemnify Stratum directly. It is to indemnify the Clerk of the
Court. Its liability is strictly limited by the bond. The bond provides:

...that we, AMAN BUILDING CORPORATION (hereinafter called the Principal)
and THE GUARANTEE COMPANY OF NORTH AMERICA, (hereinafter
called the Surety), are jointly and severally bound unto the Clerk of the Court of
Queen’s Bench of Alberta (hereinafter called the Obligee), ...

To the Intent and condition that, if the said Aman Building Corporation shall pay
or cause to be paid into the Court of Queen’s Bench of ALBERTA as may be
directed or provided by Judgment or Order in any action in the said Court, any
amount or amounts not exceeding in the aggregate sum of ONE MILLION, TWO
HUNDRED AND EIGHTEEN THOUSAND, EIGHT HUNDRED AND SIXTY-
EIGHT — 70/100 Dollars ($1,218,868.70), including costs, ...

Provided that in no event shall the Surety be liable for a greater sum than the
penalty of this Bond, and any payments under this Bond shall reduce the Surety’s
liability by the amount of such payments.

(Emphasis added)

[28] The circumstances here appear to be unique — at least in this jurisdiction under the
present Rules. 1 acknowledge that Guarantee is volunteering to be added out of its own self-
interest. It seems willing essentially to rewrite the bond, at least to the extent that it would be
directly exposed to liability from Stratum. However their application is not a good fit for Rule
2.10 and the common law definition of intervenor. | am disinclined to use Rule 2.10 for these
purposes.
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Look East

[29] Section 53(d) of the Builders’ Lien Act is worth repeating for ease of reference. It
provides:

(d) the court may make any further order or direction that it considers necessary
or desirable including, among other things, an order that the property be sold
pursuant to this Act and an order that the action be entered for trial,

(Emphasis added)

[30] It too, is somewhat less explicit than its Ontario counterpart; which simply provides that,
(with some exceptions), the Court ‘may at any time add or join any person as a party to the
[construction lien] action’. (Construction Lien Act, RSO 1990, ¢ C 30, s 57(2).)

[31] A bonding company was added (though hesitantly) by Master Sischy in Zentil Plumbing
and Heating Co v Q Sons Construction Company Ltd and City of Toronto Non-profit Housing
Corp, May 28 1986 (Unreported), when the bankruptcy of the contractor caused the contractor
and its counsel to drop out of the picture. The Surety wished to ‘intervene’ in the nontechnical
sense to promote the defence of the construction company and to protect its (the Surety’s)
monetary interest. The Surety, as here, had the construction company’s cooperation (as well as
their records) and also agreed to be personally liable for costs. (see also Dominion Dewatering
Ltd v Q-Sons Construction Company Ltd and Her Majesty the Queen in Right of the Province
of Ontario, July 17, 1986 (Unreported) per Shearer J, Q Sons Construction Ltd and Dominion
Dewatering Ltd, April 23, 1987 (Unreported) per Fedak J. and Wabco Standard Trane Inc (cob
Trane Canada) v Inter Wide Mechanical Contracting Ltd, [1998] OJ 616 per Master Sandler,
(which permitted Canadian General to intervene following Inter Wide’s assignment into
bankruptcy). In the latter case the Surety was permitted to oppose motions. Typically, the cases
permit the Surety to step into the shoes of the contractor but not to claim any independent relief.

[32] The Ontario cases are summarized in Scott on Reynolds on Surety Bonds at 12.6. The
learned authors conclude that the Ontario cases favour adding a Surety as a party in the type of
circumstances we have here (I note from reading the unreported decisions, reproduced in
Appendix B to that text, that the Guarantee Company of North America and the learned authors
of the text (both as authors and as counsel) have been pioneers in this regard.).

[33] Iam persuaded that Ontario has shown us the way forward, despite the less explicit
wording of the Alberta Builders’ Lien Act. First of all there is a natural justice component that
would remain unfulfilled if Aman’s position was not given voice. Secondly, there is also no real
prejudice. The pragmatic approach to parties in builders’ lien litigation taken by Master
Robertson in Bova Steel Inc v Constructions Beauce-Atlas Inc (Les), 2016 ABQB 589 also
supports this approach.

[34] Perhaps the irony of the situation is that a person in Stratum’s position starts out with a
playing field that is not entirely level in the sense that there are typically more defences (or set-
offs) available than claims (see for example Enerkem Alberta Biofuels LP v Producits
Metalliques Pouliot Machinerie Inc, 2016 ABQB 524, at paras 13 and following, outlining the
Peter Kiewit line of cases). However, fairness, in the present state of construction law, demands
that the Surety be given a voice. The Surety’s participation will assist the Court in coming to a
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proper result. | endorse Master Sischy’s comments in the Zentil case that it would have been
preferable for the Surety to have created a contractual right to defend.

Defendant or Third Party?

[35] The choice is suggested in Schubert v A-S4 Steel Ltd, 2010 ABCA 62, at para 35.
However, allowing Guarantee to participate as a Third Party would be somewhat like permitting
it to have its cake and eat it too. If it is to enter the fray it should do so with personal exposure
and it should not gain better rights than Aman had before fit.

Disposition

[36] The application is allowed. Guarantee is permitted to step into the shoes of Aman to
promote the defence and Counterclaim but only to the extent that the Counterclaim provides a
set-off. The defence is to be prosecuted without undue delay. Guarantee is required to produce or
comply with all things that could be demanded of Aman. Guarantee will be directly liable to
Stratum for any judgment given by the Court and its personal liability for costs is not limited to
the contractual amount stated in the bond.

[37] If the parties are unable to agree on the terms of the Order they may appear within 30
days and also, if necessary, for directions under section 53 of the Builders’ Lien Act. Costs of this
application and the action are in the cause.

Heard on the 27" day of April, 2017.
Dated at the City of Edmonton, Alberta this 26" day of May, 2017.

W.S. Schlosser
M.C.Q.B.A.

Appearances:

Robert MacKay, Adam Persi and Nicholas Clarke
Snyder & Associates LLP
for the Plaintiff

G.L. Sonny Ingram
Borden Ladner Gervais LLP, Toronto
for The Guarantee Company of North America
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